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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, 
Plaintiff, 

V. 

DIRKKEMPTHORNE, etal., 
Defendants. 



CivU Action No. I:06CV02245 (JR) 



DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS' MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U.S.C. section 1746, 1, Cecilia Martinez, declare as follows. 

I 

1 . I am the Superintendent of the Bureau of Indian Affairs (BIA) Pima Agency, which is 

located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of peijury that the foiregoing is true and correct to the best of my 
knowledge, information and belief, and that this declaration was executed on November J^, 2007. 




.e 





CECILIA MARTINEZ 
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Brand I of Real Estate Services 
TelepHine: 520^62-3376/3377 
FAX Niimber: 520-562-1280 



Ms. D 

Ak- 
42501 



Dear 



This i: 
from 



United States Department of the InterioF 

BtJREAtI OF INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O. BOX 8 
SACATON. ARIZONA 85247 ' 



MAR S 2007 



CHin 



slia M. Carlyle, Chairrfian 

Indian Community 
W. Peters & Nail Road 
Maricibpa, Arizona 85239 



^s. Cailyle: 



tii 



in response Id your letter dated Febaiary 22, 2007, requesting technical assistance 
(bur office. 



Our office has requested an appraisal for the property whicii was leaded by Renal West Care 
6^0UJ^ in Lot 68, Section 33, Township 4 South, Range 3 East of the Glja and Salt River 
Base and IVIeridian, Pinal County, Arizona, containing 1 ,0 acres mor^ or less, dated March 1 , 
2007, We have enclosed a copy of the appraisal request, and a copy of the uncertified title 
status report, for your information. j 

In resSonse to your question regarding agreements in duration of s^vsn (7) years or more, 
25 UiS.C. § 81 (b) requires that TVo agreement or ccntract wm an Indian tribe that 
encufiitiBrs Indian iands for a period of seven (7) armors years sfiall b9 valid unless thst 
agrB4 rr^ent or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 



Ifyoii 

Sup€ 

562-: 



have any questions or wish to discuss this matter further, please contact either the 
Supe(intendent's office dt (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376, 



Sincerely, 
>^BTM§ Superintendent 



Enclosures 



Rl sally 



Chrono 
ipeiintandent Chrono 
19 Chrono 



hhunohrii D3/07S007 
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United States Department of the Interior 
BUREAU OF l^fDlAN AFFAIRS 

PIMA AGENCY 
Post Office Box 8 - Sacaron, Aritona H5247 




IN REftyRBSl TO! 



Real Estate Services 
TEL.: (520) 562-3376/3377 
FAX: (520) 562'12S0 

MAY 16 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpac Development, inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast comer of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3.23 miles of the Santa Crur Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding Issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Preicedures with RIght-Of -Way Application. 

If there are any questions, please coritact the undersigned at (520) 562-3326 or Julia A. 
Molina. Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) 562-.3326. 

Sj)«»rely, . \ ?■ . 

Acting Superintendent J 
Enclosure 

oc: With copy of May 5, 2005 Lettftr. Ri^solutlon A-Q7-0S & January 12, 2004 WJ>M. to; 
Stan Webb, Realty Officer, Branch of Real Estate Serviqes, Western Region y^ 
Cathy Wilson. Land & Water Resources Officer, Branch of Land & Wetw RBBOurcfts, Western Region 
Amy L. Heuslein, Environmental Protection Officer, Sranch of Environmental Msmt, Western Region 
Peter Overton, Environmental 3p«ci»Wei, Pima Agency 
Joe Reval<, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Amiy, Corps of Engineer, A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch, 3636 North Central Avenue, suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INPIAN COMMUNITY '^ 

Community Government 

42507 W. Peters iNgll Road • Maricopa, Arizona 85239 • Tetephone: (520) 568-1000 ■ Fax: (52D) 568^566 



Moy 5, 2005 



V J 




dimnFi. Nuvc 




^nd^nt 



C3' 






rinin n. NuvamsQ, Superiri 
F*lma Agency 
P.O Bo?; 8 
Sacaton, Arteono B5247 

Dear Superintendent, 

The Ak-Oiin Indian Community and Westpoc Deyelopmetit Inc., are requiting a Riflhi-of 
Way AppllcotJon. Wastpoc Development inc. Is devebpino q subdivi5io« (Santa Cmi 
Ranch) on the southeost comer of the reservation. The proposed project Involves the 
realignment of approximately 3.23 miles of the Santo Cruz VVqsh In Section 1 5, 22, and 
26, Towmshlp 05 Sooth, and Range 04 Eosf in Pinal County, Arixono. The realignment 
pro]ecr 1$ needed to tecAfy potential flooding issues in the proposed Santa Cruz Ranch 
subdivision. 

Approximotely 75 percent of the proposed 1 ,922-acre Sowo Crvz Rand\ development is 
in the 1 OO-year floodpialn of the Santo Crux Wosh. The Santa Cruz Wash currently does 
not hove capacity to contain the lOO-yeor flood event of approximately 12,600cf$. 
W^estpac Development i$ proposing to contain the 1 00-year flood by canalizing over flo>w 
onto the AK-Chin Indian Community. The canalisation shall lesion the impact in an event of 
the 100-year flood to the Santo Cruz Ronch and eliminate the 100-year floodpialn from 
the Aic-Chin Indian Conmwnity. The Ak-Chin Indion Community has signed a Memorandum 
of Understanding Agreement (ottochment A) with Westpoc to start the process of 
applying for a 404 permit and BIA Rlght-of Way application. 

please submit a Right of Woy Application to the following address 42507 W. Pwirt% A 
Noll Road, Maricopo, Arizona B5239 attention Plonning and Development Oifliir Ihr 
Community loolis forward to your response. 




CO 



Sincerely, 




TeriV O/Eno*, Chairman 
Ak-ChIn Indian Community Council 



: ' iC^JS 
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AK-CHIN INPiAN COMMUNITY COUNCIL 

4Z507 W. Peters & Nail Road 
Maricopa, Arizona 65239 
Telephone: (520) 558-1000 

Resolution No A-37-05 




RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BIA Right-of-Way Application Regarding Santa Cruz 
• Wash, Ak-Chin Ind ian Reservation 

WHEREAS, the Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is govarned by the Ak-Chin Community Council (the 
"Council") pursuant to Its Artides of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Community and Westpac Development Corporation. Inc., ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch. LLC 
(collectively, "Owners") have negotiated a Memorandum of Understanding 
respecting Owners' development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a copy of which is attached hereto and made a part hereof 
as Exhibit "A": and 

WHEREAS, the Community has undertaken to cooperate with Westpac in requesting the 
Bureau of Indian Affairs ("TBIA") and the Department of Interior to provide 
pennanent maintenance easements to the Santa Cruz Pnoject, allovwng 
oversight of maintenance of a completed channel and the existing channel to 
cany out maintenance duties and functions; and 

WHEREAS, the parties have detemilned that part of this process involves a request by 
the Communityfora BIA Right ofWay Application to and for the Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does heneby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for BiA Right of Way Application, 
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C-E-R-T-1-F-l-C-A-T-l-O-N 

PuKuom to aulhortiy In Article Vlil, Section 1(a>, (b). (c), (d), and (m) of the Articles of 
ABSOclatlon of the Ak-Chin Indian Comnnunity^ approved by the Secretary of the Interior on 
Decemb«r20. 1&B1,byi<iUonjmof4m©ml>erspresentataRegularCk)uncll meeting held 
on May 4. 2005 . b\ th» Ak-ChIn Reservation. Maricopa, Arizona, by a vote of 4 for, Q 
aQBlnat, Q not vollng, and X ubient. the foregoing Resolution was adopted. 




TeVryu^nos, Chairman 
Ak-Chin Indian Community Council 



ATTEST: 
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MEMORAMDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is entered into this /^ day of January, 2004, by 
and between Westpac Development Corporation, Inc. fWestpaC) as agent for Anderson a> Vai 
Vista 6 LLC and Santa Cruz Ranch LLC (collecfively, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Pir>|ect located between approximately Murphy and Russell 
Roads and Val Vista and Ndiiter Roads, and the Ak-Chin Indian Community ("M-Chin"). The 
parties to this MOU ad<nowl©dge that its provisions pertaining to the subject matter hereoft 
Bxcjept for Section 8 below, are not Intended to be legally binding on either party and are merely 
a recital of the temis on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a fonnal definitive end binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this IV10U \a signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following redtals: 

1. Ownam would be required to cause the angrneering firm of Coe & Van Loo 
Consultants, Inc. {"CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Board of 
Technical Registration. CVL's Irtsurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL will maintain In force a two million 
dollar ($2,000,000) Professional Liability policy commnniy referred to as "errors and 
omisstons' insurance. 

■ 2. Owners will negotiate a maintenancs agreement with an appropriately created and 
recognized Flood Control Disthct, Special Purpose. Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control fBdIlties of 
the new and existing channel on Ak-Chin land south of the Union Pacific Railroad 
tracks in the specific area to bs Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party sheeted to 
oversee the maintenance of a completed channel and the ejostJng channel to have 
all necassary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chln's flood control 
facilities. 

■ 

3. Ak-Chin would not be obfigated to pay for any costs of obtaining approved plans for 
this floodway channel project, including, but not limilsd to, the ^ginsedng. 
surveying, filing fees, and costs of obtaining Department of Interior (001) and/or 
Bureau of Indian Affairs (BIA) approval. ' 
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4, Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such modifications to the existing floodway channel as may be 
required by this floodway channel project. 

5. In order to assure Ak-Chin that they will not be left with a partiaily constructed 
channel. Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of tfw cost to construct that portion of the floodway channel project on the 
Ak-Chin property and necessary to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent propertiBS which occupies land viUVnln the boundaries of the 
Ak-ChIn community prior to commencement of construction (the "IrrevocaPle Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty^days before its expiration date, the In-evocable Latter of Credit can be reduced 
to cash by Ak-Chin, This Irrevocable Letter of Credit would be required to be issued 
at the time that construction pemiiis are issued to start construction on the portion of 
the flqodway channel project located on Ak-Chln land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-Chln 
woukl have access to funds to l^e used to complete construction if same is not 
completed by Owners or any successor to any piortion of the Santa Cnjz project 
Owners will also comply with all bonding, surety or other guarantees required by 
StatB of Arizona Ibr obtaining and maintaining permit across the State lands involved 
in the project, and will ftjmish Ak-Chin vwth copies indicating their compliance with 
such requirements. 

6. Owners wouki agree to take reasonable measures to mitigate adverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the conatiuctbn of 
the channel, including, without limitation, possible adverse impacts arising out of the 
construcAion process itself, tor eocample, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parlies would bo otjiigated to photograph, and/or videotape the 
csonditlon of all potentially affected land areas to assist in later determining if any 
damage was caused to su<* land and improvements as a dii-ect result of the 
construction activity. 

7, Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Bme of this floodway channel construction and that may be displaced because 
of the channelization pnaject in the areas of Ak-Chin land as would be shovim in a 
map exhibit to be attached to the final agraement Any such payments shall be 
made baaed upon the fair market value of the crops at the time of constnjcHon and 
woukl only be paid for crops that are actively being fanned at the ccHnmencement of 
constructon. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as Indicated specifically in a map exhibit attached to the final 
agreement between the parses. 



Case1:05-cv-02496-JR Document41-2 Filed 11/30/2007 Page13of27 



8. Owners agree to reimbureo Ak-Chin for the full costs of the legal fees AK-Chin incurs 
from the inception of the discussions on April 30, 2004, until the signing of this 
Memorandum of Understanding. Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOD. No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonabln (nmir irtm 
incaurred by Ak-Chin from the signing of this MOU iinlii such lunr) Mti nm fiiinl 
agreement and approvals are granted for this projecl hy imm nnimriiiifHtt tK ir^mWft 
(DOI) every 30 days as requested. A rough esliin.Hu ni mKinlnu »m|rtl ftno* *h^ In 
attached as an ejthifait to the final agreement. 

9. Owners and Ak-Chin would allow the Army Corps of Engineers lo h;mi nri infnrmiii 
review of the project and the Army Corps of Engineers and the Bureau ol incimn 
Affairs to undertake any legally appllc5able review as wBii, 

10. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, furnished with a disclosure explaining the 
presence and possible risk of over flight in$ecticide spraying in the general vidnity 
and shall be required to acknowledge this disclosed ectivity In writing. Such wrifing 
shall include a statement by which the homeown^ acknowledges the spraying to be 
en activity prB-exIstlng the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resufting from such activity so 
long as Ak-Chin remains In compliance with any State, Federal or Tribal law 
pertaining to the activity. 

11. Ak-Chin shall grant Owners, and its representative agents, employeos nnd 
contractors ell reasonable access to the property within its Dounrinrins r-ofiunniiciMi) 
on the data this MOU is signed and continuing until compleiU"' "• »hn m^tM^wny 
Channel project, as well as any necessary temporary G.istitnoni-i im cuwnlnMM^t id 
the channels. Owners shall give Ak-Chin 5 day'R wntw.n luAii n |i(i»« i^t tm mi^mt^ 
upon the lands within Ihe Ak-ChIn boundanin.. .imi •.imii ■•Hi<k«*i»« fMii«ihr •v m 
respects with the requirements of Ak-Chins Righl-r,l-l,iiify i"»iimu nyHiMM A» *:i»» 
expressly acknowledges that a number of different persont! :im<I iinlilinu wH« !>«»«»«• «'» 
have reasonable uninhibited access within the Ak-Chln boundam-tn lu a.nifiinin tm-. 
project, Including without limitation Owners. Westpac, their respective orKjinooro, 
contractors, surveyors, and various government bodies, and Ak-Chin will a'kJW such 
entities to travel upon and over its land In the course of completing the project. 
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12. The final definitive agreement incorporating theee terms must be fonnaiized by a 
Resolution of the Triljai Ck>uhcil and executed by the official tribal council 
representative. Ak-Chin agrees to fully cooperate in processing the applicatton 
through the DOI and the BIA in a tinnely, professional manner, and a conc^jtual time 
line prepared by the owner and Ak-Chin shall be atteohsd as an e>^ibit to this MOU 
shortly after its execution. 

The definitive agraement would be made contingent upon the foUowlns occurrences: 

- The State Land Department granting approval of the necessary easements 
for the constnjction and maintenance of a portion of the floodway channel 
project to be burit across State Land; 

- W^tpac, on behalf of Owners, receiving zoning approwaJ aets^ptaWe to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design end proposed maintenance arrangement must 
be approved by FEUM and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as tiia MOU is approved by Tribal 
Council. 

The parties hereto acknowledge that they have read the atrove provisions, understand and 
agree with the terms set forth above. 

Westpac Development Corporation, Inc. 
By: 




lts: fe%|flvvd\t/i^ V/lC-t 9*rt^s.J 



The Ale-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Arizona Section, 
Regulatory Branch 

3636 North Central Avenue 

Suite 900 

Phaenix, Arizona 85012-1939 
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"United States Department of the Interior 

BUREku 0¥ INDIAN AFFAIRS 



PIMA AGENCY 
Pc3K Office Box B - Snawon. Ariiona 8SZ47 



IN fSa RSFe*. TO: 

Sea.1 EsEate Seirvtees 
C320) 56»-3376/3377 



iXoax-ow'Va ^kocephkes 



A fMBKl. appllcAClDB Sor a right:- of-vay shall b* filed srith KbJt 
Superlvcaxidcnc,. PI** A^eacy, Attantlon: Seal Eatate Serriees. Tto 
aftpllBaciaa statll cite tie aca«,tii:e uiul«r vtttcA it t«» £lle4,, sfaov 
Che vldth, IcoiBEh and Area £ar each type o£ land sc«ie«a, and 
accanpa&led by* 

' *- Vrlctfeu aBr««aKat to comply with all atlpulatioaa at 
25 CPB. X69. 

b- HapR o£ defiaice locatlcna ( cwo p«raaBM»c feproductblea 
and foitT priQta), wlcli i^aHpleta legal caBterlliuk 
d*acn.pi:ifm. Hapa ahimld show br^QJMtwn of lebscli 
and area of eadi Cype of Indian land crosvedt 
!.«., Tribal, allocted landa. 

There sbonld be subierlbed on Che uafta of definite 
loeaclfSB, an affidavit eKecuted by cbe eaglnaex- vho 
«ade the survey, aad a certificate execvcad by the 
atipltcant, both certifying to the accuracy of the 
aVTVey and naps and hoch deslgnat-biB by termini and 
langtb of the line d£ x-oute. 

c. Ap^ixaleal rcixorC and deposit of right-of-way conalderatlon, 
if not prevtonaly depnalted. S* waiver of payaent required 
per 2S era 169,1Z~14 will be considered nnleae apcelfinallr 
requeated in wrieiac 

d. Allottees' wrltcea coaaent on For« 5-lOSb iu the caae of 
allocned land. Tril^l rx.*o/*«^<.K 1 ^ iv.'fc^/ ltH>^. 

tlm appllcenc ahall be reapfnsible Jor obtaining the 
landowners' consenca (slgoacnrea) prior co aubaiiBKloii to 
Baal Estate Services. J" 

e. Axchaalogical clearance. '=' 



O) 
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£. Envtrosnental Asseattneat Beporc— a birief acaeownt of the 
inrojecc (Indttds pertinent date of fatcllltles soeb aa 
pa*«r lln« voltage, pIi«B«, type of vi»l«sas size and typa 
q£ pipe llnea lAstlbeT buried or ans-£«e*, etc. 7, location 
o£ projecc, teirr'aln of land, irype of veBecatlon, tiinib«T 
a{ people Co be served* any expecsced adv&ree «f£ect on 
seathetic valont wildlife, surface or rabaurfaoe weteir 
aeuteee, anjr cxu^mtag of ea:l.BCinK ov otber ri^t.K-ttt-'wvf , 
and plana for veacorstlnn and/or reaeetftns of aatjr 
diadscbed aurfaac (exoeion eonczol). 

Captea of the applicable seRtlona of 25 Code of iPedezml KegulactOaa* 
Paxt: 169j at* Inelnded £or yoor inffMOHtim. 

If yon bavv any qneaciona, pleaae call Kesl Bacate 8«ecvlo«« at 
(520) 562-3376/3377. 



3E 
■J' 

r 
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RIGHT OF WAY PROCEDURES 

Aoplicadon for Right-of-Way 

<25 CFK 169.5) 



m, Rieht-of-Wav Application 

A. Functions at Agency Level: 



G) 



1. f?oiiiial^>plicalionshaU be filed with 11ieSvqperiDteadeiit,Pi£aaAgeiuy, 

Attention: Real Estate Services. The application shall dte the statute wadet 
■ wbdch it was filed, show the width, lengfli and area fiw each type of land 

status, and accompanied by: 

a. Written agreement to comply with all etipnlatioDs of 25 CFR 169. 

b. Maps of definite locatioQ (two permawnt reproducibks and £>iir prints), 
with complete legal centerline desoiptioa. Maps should s3)ow Iseslcdown 
of length and area of each ^e of Indian land crossed, Le., tribal, allotted 
lands. 

There should be subscribed on liie maps of definite location, an affida^ 
executed by the engineer wbo made floe survey, and a certificate executed by 
the sppUcatit, bo& certifying to the accuracy of the nixvey and maps and 
bo£h designating by termini and length of the line of routa< 

c. Appfflisalt^port and deposit ofrigbt-of-wayaHisid«ation, if not 
previously deposited. No waiver of payment required per 25 CPK 169.12- 
1 4 will be considered unless specifically requested in writing. 

d. Allottee's written consent on Fofth F-104b in the case of allotted 
land. 

e. An^eoI<^cal clearance 

f. Environmental Assessment Report — a brief statement of the project 
(include pertinent data of &cilities sudh as power line voltagei phase, type of 
poles; size and type of pipelines whether bxxried or suifece, etc.), locatkiD of 
project, tcnrain of land, type of vegetation, number of people to be served, 
any ogiected adverse eSect on aesthetic value, wildlilb, source or 
subsor&ce water sources, any crossing of esdstii^ or otber ri^itsKif-way, 
and plans for restotation and/or reseeding of any distiubed souicb (etosioo 
control). 

Foimal environmental impact statement will be sequiied <m m^otpFqiasts. 
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IV. Grant of Easerognt for Riri«-of-Way 
A, Functioiis aUhe A.gency level: 

1. Upon sdtjs^toryccHxipliaivxTvith ell nquireimedtSjXlB^^ 

•will focwaid tb# right-of-way packet lo the Superintendent for his review and 
apfffoval. 

2, AftCT8?ipKr*«l,diBtribwdonoftbeCtoantofEasom«jJfi>rRightK>f-Wiiyi^ 
lOade to ^M a{iiplicaaat. 

3. Distribution of Ae ri^t-of-way cotJsideraiion to the landowners involved 
wiU be toade depending on the schedule of distribution of ttie lease 
distribution cleHs. 

4, TTic Agency vdll forward the approved righlrof-'Way documents to Laiid 
Titles and Roooids OflBce, AlbuqusEque, New Mexico for recordii^. 

V. Actions t6 complete Right-of^Wgy (25 CFR 169.16) 

A. Upon eon^letionofcon5truc<ionofri6iht-of-way,Bi^Ucantdjallftoiidi Real 
Estate Servicw! with Affidavit of Complerion, in duplicate 

B. Agency Real Estate Service will field inspect the site, and report Buy additional 
damages or &iliKFe of grantee to comply widioBsementstipiilations. The 
StrperintoidTOt'B rec«)nmiendation ftw fimal clearance or further lem^ 

be made. ' 

C- Upon receipt of the -written rq>oit of field inspection, d»stribnti<KX of the balaace of 
the deposit will be nmde bas^ on the repoit, and a letter written to applicant 

B. The affidavit of coiiq)Ietioa is forwarded to Land Titles and Records for zecotding. 



^ 
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The role of thfi Bureau of Iiulian Affairs is to review The completed rights^f-way documents, 
service line agreements and leases &r confonnance with eidstiiig laws aaA legulstiiKis. 

Almost all iBnd, both Indian and non-Indiaii, is served by roads, canals, transmission lines, as well 
as otiucr services. Most ofthofie services «ixe5em<%9 needed auod used by Indian tcibeso^ 
individual Indians. Many statutes b&ve given the Secretaiy and others, dudes and powers to grant 
rights-of'Way tiirottgh IndiBn lands. Specifically, the Act of Febroaiy 5, 1948, is the ststax/^ we 
look to now to grant and inocess ngbts of way on Indian laud, Tlu; 1948 Act aotborizes die 
giantiitg of rights of way Sot ALL puiposes across both tribal and individual owned Indian land. 
The Seonxaiy in granting rights of way has to ba;ve Hm consent of the tribe and/or the individsal 
owncis (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to detennine ttie amount of just compensation. The xegulations lequire that tiie 
consent of the tribes foimed under die Indian Reorganization Act (May 1, 1936), and the 
Oklahoma Indian Wel&re Act and all other tribes, which have tribal governing bodies, iccogaiaed 
by the Secieiaiy. The only instance the Secretary can grant aright of way witibbutHieconsent of a 
tribe across tdbBlly owned land is if the tribe docs not have a itcognized govenaing body. 

A "tigbt-of-way" is primarily a privilege to pass over another's land, or a privile^ wtadi one 
person, or a particular description of persons, may have of passing over die land of anoflier. It 
is nothing more than a special and limited right of use, which does not exist as a natuial rigiht, 
but vi*ich must be created by a gnaot or its equivalent. 

The Bureau's zesponsibility in making grants of ri^itSHof-way over Indian land stems fiom 
the United States Government's reqionsibilities as trustee for the land. Tberefote. grants of right»- 
of-wfty sihall be made in such a manner as to discharge properly the responsibilities and obligatioos 
of a trustee to the owner or' owners of flie land; that is, to assure that the rights of die owner or 
owners of die land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to a^it in the best interest of 
the owners in 4 wide variety of dmcmnstances and situ^ions, which arise at the Agency in 
coimection widi ri^itSMsf-way mattexB- 

The Secretaty may not giant a ri^t<<>f-way or renewal fur less than the ^ipraisal Mr maricet vafaie, 
plus any severance damages, unless waived in writing by the landowners or llietr reiaeseatativaE. 
It should be noted that the consideration is stated is not les than tl» ^jpraisal value, but this is not 
intJended to limit or restrict the individual's or tribes in negotiating amounts in excess of the 
appraisal value. Lilosmse, tile tenn '•waived'' as used extends to a waiver of all or part. The 
regulations give the anthori^, witii the landownos consent, to waive all eeteqp^isstion. therefore, 
it is also impUed that less titan the totd ccniqiensation may be waived, if 3U£^ partial conqto^ 
and otiier considerations have been negotiated and together compensate the landowner fi>r tiie 
taking. If all or part of the considfTation is waived, reasons for doing so should be clearly stated. 




S. 
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Utiliti«?s 

It is the le^XMisibility of tiie prospective consumer (^ppUcatrt) to requrat for powear, tel^bdne line, 
sewer, water or oUier services to their designated hocojeeite, 

The wtity providing the services most fliai provide Real Estate Services with 1) Adequate 
descriptioii of the proposed project and slcetbh showing the general locaticni of tjie ibute 2) Written 
consent of allotted l^downers 3) Application for 3Ught-of-Way 4) Envjiomneaital Assessment 
Report to detentune -whether or not an i^vironuMDtAl Impact IStatement is rBqiured, and 5) An 
archaeological clearance mis^t be necessaty If the home site is located on historic piopeities. 

A service line agreement is used fb; furnishing utility services aooss lands of the owner, 
Budu«ized occupant or user for ^cilitieswittdn these lands, tt does not include or extend to lands, 
which are not owned, or not tinder fbs authorized occi^ancy or use. The servicing entity fimisiies 
Real Estate Services, Pima Agency, with an cxeoated copy of flie agreemeRt with a plat or diagram 
aiovving the location, size, and extent of the line. These are filed wittj tiw Suprainieadent, Pima 
Agency, and do not need to be recorded with Land Titles and Records. 

Ineteas or Eeress 

The appUcant is responsible fcrmaldng sore the property has ingress and egrcMrighte The 
Bureau of Indian A£Eaiis Branch of Roads will conatruot and m ai n tajo a road only if it on liidr. 
load system or if the Gila River Indian Coonnimity requests that a road be placed on the BIA road 
system. The new criteria are that a road has to serve at least three (3) residences. 

The Bureau of Indian Affeirs must, as a legally responsible tmstec inoteet the ri^its of owners of 
trust land. Fcflrnal right-of-way grants are therefijre required in otderto property occiq)y or use a 
right of way. 



^ 
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APPLICMim PCR PHMISSICH TO StJBVBr BOR. RK5IEKDF-mY 



b&vii^ & ronldencB or principa.! place of buainem at 



berdsy files an aipplicatlan with the Bureau of Indiaii 



Affairs, pvBTsnumt to tlie taonns aod praTisions pf the Act of F^xraary 5 , 194B 
(62 Stat. 17s 25 U.S.C. 3Z3) , and to tl» regulations of the.Departmsxt of 
Mm Interior cQnta.ixii!d In Title 25, Code of Federal Regolatlona, Part 169 » 
for permission to surrey a ri^t-of-*By for tlie followittg porposea and 
reasons: 



AeroBS ihA following described Indian landx 



Tbe a^l leant ^aderatanda and bertby egqpreasly agrees to Indamify tiie 
lAiited States, the ovtoera of tbe land, aad ocra^Htnte of the land, against 
liability for loss ef lie, personal injurf and property dvaage occurxlng 
because of survey a«tivities and caused by tbe applicant, his axployeea, 
camtractoTB aad their eoployees, or siibcontractors and their €npleyees. 



m 
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V3' 2 



IN MEniESS WHERE OP, . __-„_.,._« *«» «Kised 

this iBStraiwnt to be eaoecated thia day of ] 19 . 



msJXBSS APELXCan 



wcniBSS 



SJEECSaSDSa DOCDMOnS 

( ) ntlttua omsenb of tfaa laadDWoovs. 

( ) STitanee a£ good faith aM finanfflaJ reBpon sihiHt y, 

( ) Double estUnat^a damages. 

C ) SbBfcB rertlfipri catposate c^jaig^r or articled c£ incccp^ewtifla. 

( ) cartif-teil copy of rescixitkn or bylwis c£ tte cxxcpoeatiian aqtiwciatng 

'tis ff;^'^^"g of tiie afipLjcstioa. 
( ) Stat* cgcriflrj^fim that the applixjant is aatbceiaad in tiie Stata 

^Aete ti3e leoad is IxxsteS., 
( ) fY'rtifi.Ffl copy o£ ths astid^s o£ pairtners&ip or associatiiaa. 
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UUJSJSKOm # 2 

UNITED Eirxni S 

DEPAEtlMEXII OF 1HE INISBICiL 

BOREM OF Il©I»l AFFAlBS 

sifiiaffij«r OF uffSDCWSERs to AmzMPAwr AppLicAiiair 

RR PEEMtSSICBl ID IiMSE SUECTEX 

Date 

Idmtifleatlon No. h. Niame 

(A]! lot. Nd4» Naoe, Tribal Vbtt. Mol, etc.) 



llie vtoderEigDed o«Deir(B) of said Itcni lier«^ consaat to tiw grantiiM of 

f eanisBlcp. to surrey croly . (It is wMaexstood that K*wn the rig^t-tfi-^ty 
ocatltfi iB dBflnitely astabiehed ttot the applicant vlll svifcait fonal 
^tplicatlcn, for a rig^t-of-way ixi. accordance -with, current laws and 
rt^ulatioa.) this aatsvat haa been taegotla-ted on tbe follcmlng tesxES and 
conditiana: ^_^__ 



WltnEsaeB! Ownm^a: Date Signed: 



(Uiw revers«9 aide of this shie«t if additional spaca ia needed for the cmner^a 
sigoaturaa. 11 this coiaa«it inwol'vaa Tribal land« it ahoald be by rwaolutic©,) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



oi '. , . Tltis ^d«y 

of ^ 19 , who henby petition(s) te Bureau of lodiaa 

Af&ics and respedJRiUy ffles imdtt llw wnns and provisi^ 

(62 Stat 17; 25 U.S.C 323), trad Code of Fedexal Rj^ulaiiotis, 25 CFR 169, m ^EiplicatioD for 
A ,,^^__-— ____ ri^bt-of'Way for ifae fbUowine purposes and teaaoos: 
(tem of yeas) 



Actoss the followinfi described land (Eafiemeot descritption): 



Said ri^iMif-way to be m lengd^ in 

wtdttLand iiia3!e(orarea), as^ownonattadiedin^of 

definite locatkn. 

SAn> APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AC3REE AS 
FOLLOWS: 

(a) To constroct and toaintaia die rigjjt-Qf-way in a ^vodnromlilf b manner. 

(b) To pay |«oizqptiy all daoiaiiesmidcoiiqyenBation, in addition dw 
ptuauantto 169.4, datBiinitiedbydieSeoFetaiytobeduetbelaaifaywiiecsaiid 
aat hnri ged usets and occupants of fee land aa account of taw sorvey, granting, 
canErtniction and maintenance of tbe rij^-of-way. 

(c) Toindeinnii^AielaiidownBcsandandiaribBediisersandogcuE^^ 
1iabilit)r for Icitu of 1i£e« peisoaal injuiy andpropeity danuge ansiqg fi^ 
constiucdon, niaintenance, occupancy or tt$e of ^ lands by the ^iplicaiit, hid 
qcnidoyces, dm ifac t og andtiieir enq>loyees, or subcontractore and feeir 
employees. 




/^ 
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&fi ccmipletioD of cooEriractian 10 ihe extern conipcaiblo widi il^ 
'odiich ibe ri^bt-o^way was ggtaoted. 

(e) To clear andlce^ clear thp lands wHhin &b ri|^-of-way to tlie exticnt 
conqjofible wifti ^ pwpose of tiie ri^t-of>vray; and <Sn;^ 

and other inalerial cot, qprooted or ottierwisea^ 
mod naaiiueoance of ^ pn^eOL 

(f) To take soil and leBooroescanserratiaaprotecdoaineasnte^ 
coDtrol, on tte land coveted by fiwri|^iMif<-way. 

(g) TodQevcaqrtt>nigieasoiadb^v?ifiiiiiilB|K»i^^t^ 
iiear die lands to be occupied i!nd» fte ri^it-df''w^. 

(h) To bufld and TqwirBodi roads, fauesaxid trails as nnqr be dejrtn^^ 

by Mwsmicdea wodc and to InnOd Bod niauitiim necessaiy and «niit^^ 

fnr an xtttds aod trails fliat ioiasea the wiMla coDStracte^ 

oponatted under die ii^--of-wKsr. 
(i) 11iati9aBrBvocsdonort«niJbBaaoaofdierii^M>f-^'V8y,tliea{^^ 

6a- as is teas<mjd)ly possiUe, testoce dw land to Its odj^oal confitkn. 
(j) ToataiOtinwske^dxeSecietatyinfbaiiedofitsaddieBateoDdincaaeaf 

QorpoFStiQiis, of die addresses of id pctncqMl ofiSeeta. 
00 TbatdieqipUoaittwiniiotiiitcifisfexKididiciiseoifi^ 

awflMjrityoffltelaodovTOetsfioranypoiposcafldiaconsiaent'Wi^ 

purpose &r^)«Mdi die li^Oi^-w^' is granted. 

SAID APPUCANT FURTHER. S-nFULATES Aim EXPRESSLY AGREES AS 
FOLLOWS: 

To coofinm and to abide by all applicable requi i eoteot si -widi re^>eet to die ri^-oF-'way henin 
qipliedfor. Applifant agrees to conform to and aa>ide by die mtea, regidationg, and 
reqinremenot contained in Code ofFederal Regnlatims* Itde 25 iD^aos, Fait 169, as amwidad. 
sad by tofotaice inchides socii niles, regidstioDS and lequircsatto^ 
to die same e^ctas if die same WBi:e beieni set oitt in fiodl. 



■i-i— 



Apf&aoBt 



Dated:. 
Attest: 



QD 
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Tom 3-l04b ^ 9 

(Rev fi/73) IWITEB STAniS 

DEPA.RTKERT 07 tBE INTERIOR 
BURltAU OP IHDIAir AfFAXIlS 

STATKMEHl OP OWJEWS OF AJiOtTEO IMPIAK LAUDS TO ACCOKPAHT 
APPLIC&XIOK FOR RICHT-OF-VAT 



_AgeBey, 



AllecBtent Ho. AllACCee 

^♦■crtPtlfttt ^ " 



Th* uudcratgned ovnerd) oi said luxd, beteby ^IveCo) peTwlaiion to luke vatvvjm 
of (and content* Co On ErantLtig of)* « rlght-^oC-^wsx £or_ 



(»t«fc« tnurpoac) 
_aa 6oiiteaplac«d by the np^lteaKlcm of 



»B sliovii on the «ctach«d bupt 
(N«Be and Addre**) 
on paymenc of $ . , • , and eclier good and valuable con>i,der«tlon. 



Other tens or eonaenta (l£ Applicable) i_ 



Nlcneasei {hmera Interest 



?^ 




























































































































'^Strike out non-applteable Iteaa 

/-I- . — 
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